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VOLUME 9, ISSUE 1: FALL 2007
VIACOM V. YOUTUBE: PRELIMINARY OBSERVATIONS

Russ VerSteeg'
In March 2007, media giant Viacom brought a $1 billion
lawsuit against YouTube for "brazen" and "massive" copyright
infringement, claiming the Google-owned online video-sharing
website made around 160,000 Viacom-owned videos available to
YouTube users without permission. Considering the legal and
historical context from which the litigation arose, this Article
briefly reviews the dynamic relationship between technology and
copyright law over the years, as well as the principallegal theories
that make up Viacom's complaint and YouTube's various defenses.
The Article goes on to outline the interests of each entity with a
stake in the action, including the plaintiff the defendant, the
creators of the copyrighted video content, and the public at large.
The Article concludes with an exploration of possible legal
outcomes in the event of actual litigation and an ensuingjudgment
by the court.
I. INTRODUCTION

This Article is about the Viacom v. YouTube litigation that was
filed on March 13, 2007.2 It contains eleven short sections. Part II
sets the stage, so to speak, commenting on copyright law and about
the relationship between technology and copyright law in general.
Part III takes a brief glimpse at a sampling of quotes from the
media in order to provide an overview of the coverage the case has
been getting. Part IV describes the players: Viacom, Google, and
YouTube. Part V introduces substantive issues of copyright law
' Professor, New England School of Law, Boston, Massachusetts; A.B.
University of North Carolina (1979); J.D., University of Connecticut School of
Law (1987). Thanks to Barry Steams, Research Librarian, New England School
of Law.
2 See Complaint for Declaratory and Injunctive Relief and Damages, Viacom
Int'l, Inc. v. YouTube, Inc., No. 07-CV-02103 (S.D.N.Y. Mar. 13, 2007)
[hereinafter Complaint].
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and explains in general terms how those principles fit the
particulars of Viacom's complaint. Part VI quotes several sections
from Viacom's complaint and briefly explains the principal legal
theories in the balance of the complaint in order to provide a
specific understanding of Viacom's allegations against YouTube.
Part VII summarizes YouTube's defenses. Part VIII considers the
prospects for summary judgment. Part IX briefly examines some
of the practical aspects of the technology involved as well as what
YouTube can and cannot do both physically and electronically.
Part X evaluates interest analysis.3 Part XI sails into the dangerous
seas of outcome prediction. Some lawyers have already weighed
in and others in the industry have speculated about how they think
this case will be decided in the event that it is actually litigated and
a court reaches a judgment.'
II. COPYRIGHT AND TECHNOLOGY

Copyright law traces its roots to the fifteenth century when the
printing press was invented and people realized it was both
possible and practical to make multiple copies easily.' There is an
old Xerox TV commercial that humorously portrays monks sitting
around handwriting copies of Biblical texts over and over again,
until one monk finally discovers the Xerox machine that can make
3In copyright law interest analysis, there are three parties always involved and
it is important to consider each one's interest. The plaintiff or the creator has an
interest. The defendant (user) has a separate interest. And there is always the
public's interest to consider. How will a court's decision affect the public at
large? See, e.g., Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156
(1975) ("The immediate effect of our copyright law is to secure a fair return for
an 'author's' creative labor. But the ultimate aim is, by this incentive, to
stimulate artistic creativity for the general public good.").
4 See, e.g., Daisy Whitney, Viacom v. Google: Weighing the Odds; Experts
Assess Legal Merits of Novel Copyright Lawsuit, TELEVISIONWEEK, Mar. 19,
2007 at 4 (introducing the main issues of the lawsuit and concluding that
"Google and YouTube have the edge"); Fred Vogelstein, You Can't Slap Google
Around: Viacom May Come To Regret Suing the Internet Giant Over YouTube,
L.A. TIMES, Mar. 18, 2007, at A6 (discussing possibility that Viacom's suit was
a misstep in this opinion piece by a contributing editor of Wired magazine).
5 Peter K. Yu, Of Monks, Medieval Scribes, and Middlemen, 2006 MICH. ST.
L. REV. 1, 2-3 (2006) ("Many legal scholars have described copyright as a
response to the emergence of the printing press.").
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copies for him.' The anachronistic Xerox advertisement actually
illustrates an important aspect of the interplay between copyright
and technology. Copyright law has constantly struggled to keep
pace with advancements in technology.
The printing press,
movable type, radio, photographs, motion pictures, sound
recordings, television, VCRs, satellites, cable television, and then
of course the Internet have all challenged copyright law.
Copyright law must try to keep up with communication that
literally moves at the speed of light, and now allows us to store
more information on the tip of a ballpoint pen than could fit in
IBM's largest computer in the 1950s.' The volume of information
capable of being stored and the speed at which it can move is
phenomenal when compared to even twenty years ago.
Meanwhile, copyright law, originally developed in response to the
printing press, must constantly try to meet the legal needs created
by every new technological development. This continual attempt
to catch up with new technology is a dominant theme in the history
of copyright jurisprudence. This theme continues in the Viacom v.
YouTube litigation.
Although it was already dated when it went into effect in 1978,
the 1976 Copyright Act9 did appear healthy for a time."o But the
advent of today's digital computers, fiber optics, and satellite
technology, coupled with the ability to upload and download
videos via websites, has drastically altered the legal landscape.
Allen Kay, DigiBarn TV Features: "Xerox Monks" Classic Superbowl Ad
for Xerox 9200 Duplicating System and Other Commercials in the "Xerox
Monks " Series by Allen Kay, http://www.digibam.com/collections/movies/
digibam-tv/xerox-monks/index.html (last visited Nov. 7, 2007) (containing
commentary by the ad's creator and a link to the ad itself).
7 See generally Jessica Litman,
Copyright Legislation and Technological
Change, 68 OR. L. REV. 275 (1989); I. Trotter Hardy, The Internet and the Law:
Copyright and "New-Use" Technologies, 23 NOVAL. REV. 659 (1999).
8 See
Intel Corp., Moore's Law, http://www.intel.com/technology/
mooreslaw/index.htm (last visited Nov. 7, 2007) (discussing Moore's law,
which posits that the number of transistors on a silicon chip will roughly double
every 18-24 months, increasing microprocessor speed while decreasing
computer size on a continual basis).
9 17 U.S.C. §§ 101-1332 (1976) (current version at 17 U.S.C. §§ 101-1332
(2000)).
10 Litman, supra note 7, at 305-16.
6
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When Congress was writing the 1976 Copyright Act during the
1960s, they simply had no crystal ball with which to foresee such a
revolutionary change in communications technology.

III.

MEDIA HYPE

The media's reactions to this lawsuit have been mixed. Some
have been quick to scold YouTube as if it were a naughty child
with a bemusing ability to get away with adolescent pranks."
Others have defended the upstart, accusing Viacom of being a
bunch of old-fashioned fuddy-duddies who just don't get it. 2 Even
so, it is instructive to take a gander at a sampling of media
commentary, if for no other reason than that it offers a microscopic
opinion poll of public perception and public sentiment:
The notion of the Internet as a free ride, a place in cyberspace where
almost anything is available for nothing, might at last be put to the real
test."

YouTube had been a quirky, fast-growing start up until the deeppocketed Internet search behemoth Google Inc. bought the company
last November for $1.76 billion. But YouTube's soaring popularity,
especially among younger people who are increasingly tuning out
traditional media, has broadcasters frightened of losing viewers and
advertising dollars.14
You knew this had to happen. As everyone in the media world tries to
get a handle on the future of mass communication, there comes a time
when the mainstream producers of content have to take a stand against
the hipster sites that appropriate said content without paying for it.' 5
Like Napster16 and Grokster before it, YouTube is the creation of the
young and ambitious who built their business on giving people
1See, e.g., Richard Roeper, YouTube a Good Way To See How You Look to
Everyone Else, CHI. SUN TIMES, Mar. 14, 2007, at 11 (referring to YouTube as a
"hipster site" that appropriates media content without paying for it).
1 See, e.g., Vogelstein, supra note 4.
13 Nick Madigan, Internet Freedom Is Put to the Test: Viacom Suit Claims
YouTube Violates Copyright Laws, BALT. SUN, Mar. 14, 2007, at 1A.
14 Seth Sutel, Viacom Sues Google's YouTube For Alleged Copyright
Infringement, Seeks $1B in Damages, ABC NEWS, Mar. 14, 2007,
http://abcnews.go.com/Technology/wireStory?id=2947149.
1 Roeper, supra note 11.
16 See A & M Records, Inc. v. Napster, Inc., 239 F.3d 1004
(9th Cir. 2001);
see, e.g., John Borland, Unreleased Madonna Single Slips On to Net, CNET
NEWS, June 1, 2000, http://www.news.com/2100-1023-241341.html?legacy=

FALL 2007]

Observations on Viacom v. YouTube

47

something for nothing. Napster and Grokster made money by selling
access to copyrighted songs without paying royalties. In theory, they
were only selling connections to whatever their users were interested in
swapping, but what made people sign up for these services was the
prospect of getting popular music for free. The courts decided that a
business model built on encouraging piracy of copyrighted work
violates the law.' 7
At stake could be, if the action is litigated to the hilt, nothing less than
the future of the copyright on the web. Translated into end-userease
that means: Will the writing and music that I want to see be hidden
behind walls that require money to be removed, or will it be floating
around, as a lot of it is now, free for my perusal?18
The suit is just the latest twist in a love-hate relationship between the
entertainment and technology industries that has played out like a
dysfunctional family's bad home video.' 9
When we are dealing with intellectual property, how do we know who
is a trespasser and who is a greedy land owner trying to enclose the
public right of way. First lesson, analogies to physical property like the
one I just used are dangerous. Most of these disputes are about whether
a new market, enabled by technology, should lie inside or outside the
scope of the artificial monopoly conferred by the intellectual property
right.20
IV. THE PLAYERS

The plaintiff, Viacom, creates a great deal of entertainment.
Viacom owns MTV, Nickelodeon, Comedy Central, Black
cnet ("Warner Bros. Records is already suing Napster for the more generic
availability of all the label's music through the software's service. The label is
part of the Recording Industry Association of America coalition that first
launched legal action against Napster in December.").
17 Ronald A. Cass, Creative Minds Deserve Common-Sense Legal Protection,
SAN JOSE MERCURY NEWS, Mar. 22, 2007, availableat http://www.viacom.com/
news/YouTube%20Litigation/Opinion%20Editorials%20and%2ODiscussion/
Creative%20Minds/default.aspx (citation added).
1 Steve Johnson, Another Brick in the Copyright Wall, CHI. TRIB., Mar. 16,
2007, at Cl.
'9

Bob Keefe, Video Websites A Copyright Uproar, ATLANTA J. & CONST.,

Mar. 18, 2007, at F2.
20 James Boyle, Rocks in the Web's Safe Harbors, FIN. TIMES (London), Mar.
15, 2007, at 15. If James Boyle's comment sounds a little bit more sophisticated
or intellectual than the others, there is a reason; he is a Copyright Law professor
at Duke University. Professor Boyle has a great intellectual property website at:
http://www.law.duke.edu/boylesite/.
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Entertainment Television, and Paramount.2 ' They create and
produce hundreds of video productions that are protected by
copyright law.22 Google, of course, is the company that began as
an Internet search engine and purchased YouTube for $1.65 billion
in the fall of 2006.23 YouTube is the video sharing website that
allows users to upload and view videos in a digital format.2 4
Although a lot of the videos are produced by amateurs and can be
classified as user-generated content, many are short clips of
commercial videos, copied by individuals from satellite television,
cable, and DVDs purchased on the consumer market.25 Individuals
copy these clips and then upload them to the YouTube site. Many
of the videos fall into the "viral video" category,26 and some are
quite funny.27 YouTube is especially popular with the younger
At the time it filed the lawsuit, Viacom also owned "Imus in the Morning"
but recent unfortunate events put an end to that. See, e.g., Bill Carter & Jacques
Steinberg, Off the Air: The Light Goes Out for Don Imus, N.Y. TIMES, Apr. 13,
2007, at Cl. Imus was subsequently hired by Citadel Broadcasting to put his
radio show back on the air. Jacques Steinberg, Rural Channel Will CarryImus
Show, N.Y. TIMES, Nov. 11, 2007, at El.
22 For a list of Viacom subsidiaries, see Viacom, Inc., Annual Report (Form
10-K) exhibit 21.1, Subsidiaries of Viacom, Inc. as of Jan. 31, 2007, availableat
http://sec.edgar-online.com/2007/03/01/0001193125-07-043859/Section41.asp.
23 See Google Buys YouTube for $1.65 Billion: Search Giant's Purchase of
Video Sharing Service Biggest in Its History, MSNBC, Oct. 10, 2006,
http://www.msnbc.msn.com/id/15196982/; see also Business Brief, Google Inc.:
YouTube Purchase Is Cleared By U.S. Antitrust Regulators, WALL ST. J., Nov.
6, 2006, at B8.
24 University of Illinois Department of Computer Science, YouTube: Sharing
Digital Camera Videos (Feb. 3, 2006), http://www.cs.uiuc.edulnews/articles.php
?id=2006Feb3-126.
25 Scott Woolley, Video Fixation, FORBES, Oct. 16,
2006, at 100.
26
See, e.g., John Bowman, Catching the Viral Video, CBC NEWS, Mar. 10,
2006, http://www.cbc.ca/news/background/tech/viralvideo.html ("But
YouTube is most famous for propagating viral videos, short clips of the
amusing, odd or amazing that get spread through blogs and e-mail inboxes.
Some viral videos are put online by their creators, but many are under copyright
and put online without authorization.").
27 One YouTube video shows the mayor of Cincinnati throwing out the first
pitch for the Reds season-opener. YouTube, Mark Mallory's Wild Opening
Pitch, http://youtube.com/watch?v=64dreVbb7VE&mode=related&search= (last
visited Oct. 30, 2007). He looks like he was trying to pick a runner off of first
base. See id.
21
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crowd: high school students, college students, and presumably
even law students.28
V. SOME RELEVANT COPYRIGHT PRINCIPLES
In the United States, Copyright Law protects original works of
authorship fixed in a tangible medium of expression, such as the
videos, movies, and television shows that Viacom owns.2 9 Section
106 of the Copyright Act gives the copyright owner the right to
reproduce the work or make copies of it,30 and to adapt the work or
make derivatives of it.' Section 106 also grants copyright owners
the exclusive right to publicly perform works3 2 and to publicly
display works." So when an individual copies one of Viacom's
videos-an episode of The Brady Bunch, The Colbert Report, or

The Daily Show with Jon Stewart-that copying is technically a
violation of Viacom's copyright because the individual is
reproducing the work.
Furthermore, when YouTube users
download that video and click "play," they may be watching a
public performance, because the video is publicly available to
millions of people.34 Thus, individuals who copy and watch these
videos are probably violating § 106 of the Copyright Act.
However, unlike the recording industry's efforts to protect its
copyrights in music against illegal copying on the Internet,35
Brad Stone, Young Turn to Web Sites Without Rules, N.Y. TIMES,
Jan. 2,
2007, http://www.nytimes.com/2007/01/02/technology/02net.html.
29 17 U.S.C. § 102(a) (2000) ("Copyright protection
subsists ... in original
works of authorship fixed in any tangible medium of expression, now known or
later developed, from which they can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device. Works of
authorship include ... pictorial, graphic, and sculptural works.").
30
Id. § 106(1).
31 Id. § 106(2).
28

32

Id. § 106(4).
Id. § 106(5).
34 Id. § 101 ("To perform or display a work 'publicly' means ... (2) to
33

transmit or otherwise communicate a performance or display of the work .. . to
the public, by means of any device or process, whether the members of the
public capable of receiving the performance or display receive it in the same
place or in separate places and at the same time or at different times.").
35 See Electronic Frontier Foundation, EFF: RIAA v. The People, http://www.
eff.org/IP/P2P/riaa-v-thepeople.php (last visited Nov. 6, 2007) [hereinafter
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Viacom has chosen to sue Google and YouTube rather than the
individuals like you and me who directly infringe.
Hence, the central issue concerns whether YouTube or
YouTube's users are chiefly responsible for the copyright
infringement outlined in Viacom's complaint. Accordingly, many
difficult factual issues must be resolved in determining if YouTube
technology is in fact independently copying, performing, or
displaying Viacom's copyrighted videos as a matter of course.
VI. VIACOM'S COMPLAINT
A couple of sections of the complaint provide an interesting
snapshot of Viacom's allegations against YouTube. The following
are paragraphs one, two, four, and ten from Viacom's complaint:
1. Over the past decade, the emergence of broadband networks,
Internet protocol, and inexpensive wireless network has revolutionized
the way Americans inform and entertain themselves. Millions have
seized the opportunities digital technology provides to obtain creative
works and to express themselves creatively. Entrepreneurs have made
fortunes providing the networks, the tools and the creative works that
have fueled this revolution. But these same innovations have also been
misused to fuel an explosion of copyright infringement by exploiting
the inexpensive duplication and distribution made possible by digital
technology. Some entities, rather than taking the lawful path of
building businesses that respect intellectual property rights on the
Internet, have sought their fortunes by brazenly exploiting the
infringing potential of digital technology.
2. YouTube is one such entity. YouTube has harnessed technology
to willfully infringe copyrights on a huge scale, depriving writers,
composers and performers of the rewards they are owed for effort and
innovation, reducing the incentives of America's creative industries,
and profiting from the illegal conduct of others as well. Using the
leverage of the Internet, YouTube appropriates the value of creative
content on a massive scale for YouTube's benefit without payment or
license. YouTube's brazen disregard of the intellectual property laws
fundamentally threatens not just Plaintiffs, but the economic
underpinnings of one of the most important sectors of the United States
economy.

EFF] (discussing lawsuits brought by RIAA against individuals, with links to
official documents).
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4. Defendants actively engage in, promote and induce this
infringement. YouTube itself publicly performs the infringing videos
on the YouTube site and other websites. Thus, YouTube does not
simply enable massive infringement by its users. It is YouTube that
knowingly reproduces and publicly performs the copyrighted works
uploaded to its site.
10. Defendants' infringement has harmed and continues to harm the
interests of authors, songwriters, directors, producers, performers, and
many other creators. If left unchecked, rampant infringement will
gravely undermine Plaintiffs and other companies that generate creative
works, and will threaten the livelihoods of those who work in and
depend upon these companies. Plaintiffs therefore have no choice but
to seek immediate redress.
Plaintiffs seek a declaration that
Defendants' conduct willfully infringes Plaintiffs' copyrights, a
permanent injunction requiring Defendants to employ reasonable
methodologies to prevent or limit infringement of Plaintiffs'
copyrights, and statutory damages for Defendants' past and present
willful infringement, or actual damages plus profits, of at least one
billion dollars.36

That's a lot of rhetoric.
Much of Viacom's language is
inflammatory, such as its use of words like "brazen" and "willful
infringement.""
In the subsequent counts of the complaint,
Viacom specifies its legal theories, pointing in particular to § 106
of the Copyright Act." There are six counts. Count one alleges
that YouTube is publicly performing works that are owned by
Viacom.39 Count two claims that YouTube is publicly displaying
Viacom's works.40 This count is interesting because of the
technical difference between a performance and a display. The
Copyright Act provides that, "[t]o 'perform' a work . .. in the case

of a motion picture or other audiovisual work, [means] to show its
images in any sequence or to make the sounds accompanying it
audible." 4 1 There is no question that the sequential showing of
movement involved with video constitutes a "performance."4 2 The
Complaint, supra note 2, at 1-5.
Id. at 2-5.
38
Id. at 9.
39
Id. at 18.
40
Id. at 19.
41 17 U.S.C. § 101 (2000).
42 id.
36

7
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allegation of public display is interesting because public display
typically occurs through a showing of an individual photograph.
The Copyright Act states: "To 'display' a work means to show a
copy of it, either directly or by means of a film, slide, television
image, or any other device or process or, in the case of a motion
picture or other audiovisual work, to show individual images
nonsequentially."43 In count three, Viacom argues there must have
been a reproduction because YouTube itself reproduces or copies
These three counts allege direct infringement:
the videos."
reproduction, public display, and public performance.
The next three counts are a little more sophisticated. Claim
four alleges YouTube also induces infringement,4 5 leading others
on and enticing individual users to infringe.4 6 Viacom also claims
contributory infringement." Under this theory, the way YouTube
has set up its website contributes to individuals'-the public'sinfringement. Here, Viacom claims that because of YouTube, the
millions of Internet users who are making copies, downloading, or
watching videos are infringing.4 8 Finally, Viacom alleges vicarious
infringement, a concept similar to vicarious liability.4 9 Viacom
claims that YouTube enabling millions of its users to watch videos
is essentially the same as YouTube watching all these videos
independently, thereby infringing Viacom's copyright.o Overall,
of Viacom's six counts, three involve direct infringement and three

43 id.
"Complaint, supra note 2, at 20.
45
1 d. at 21-22.
46
Id. at 1-5. See generally Sony Corp. of Am. v. Universal City Studios, Inc.
464 U.S. 417 (1984).
47 Complaint, supra note 2, at 22.
48 See Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 264 (9th Cir. 1996)
("[C]ontributory trademark liability is applicable if defendant (1) intentionally
induces another to infringe on a trademark or (2) continues to supply a product
knowing that the recipient is using the product to engage in trademark
infringement."); see also Demetriades v. Kaufman, 690 F. Supp. 289 (S.D.N.Y.
1988).
49 Complaint, supra note 2, at 24.
5o For several related issues, see Playboy Enters., Inc. v. Webworld, Inc., 991
F. Supp. 543 (N.D. Tex. 1997).
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are indirect infringement by way of inducement, contributory
infringement, and vicarious infringement.
VII.

YOUTUBE'S

DEFENSES

A. General
Now, what does YouTube have to say in its defense? YouTube
filed its answer on April 30, 2007.' As a threshold matter, it is
useful to recognize that in any civil litigation, there are two basic
kinds of defenses. One is a direct defense.52 In copyright
litigation, a plaintiff makes out a prima facie case by proving that
she owns a valid copyright and that the defendant has violated one
of the § 106 rights." A defendant may mount a successful defense
by disproving any one of those elements of a prima facie case. In
its answer, YouTube has constructed a direct defense by denying
the allegations of most of the paragraphs in Viacom's complaint
wherein Viacom has alleged facts that would create a prima facie
case for direct infringement, contributory infringement, and
inducing infringement.5 4
YouTube's direct defenses raise many factual issues that will
require a great deal of discovery work. In addition, technical
experts will need to testify as to whether the technology YouTube
5' Defendants' Answer and Demand for Jury Trial, Viacom Int'l, Inc. v.
YouTube, Inc., No. 1:07-CV-2103 (S.D.N.Y. Apr. 30, 2007) [hereinafter
Answer].
52 For example, in order for a plaintiff to prove negligence, she must prove
duty, breach of duty, proximate causation, and harm. If a defendant successfully
can prove that there was no duty, or that there was no breach, or that there was
no causation, or that there was no harm-any of those elements-that would be
a direct defense. Russ VerSteeg, Pole Vault Injuries: Product Liability and
CommercialLaw Theories, 5 TEX. REv. ENT. & SPORTS L. 237, 262 (2004) ("As
is true in all litigation, it is generally useful to distinguish between direct
defenses and affirmative defenses. A direct defense relies on an argument that
directly refutes an element of a plaintiff s prima facie case.").
5 See A & M Records, Inc. v. Napster, Inc. 239 F.3d 1004, 1013 (9th Cir.
2001) ("Plaintiffs must satisfy two requirements to present a prima facie case of
direct infringement: (1) they must show ownership of the allegedly infringed
material and (2) they must demonstrate that the alleged infringers violate at least
one exclusive right granted to copyright holders under 17 U.S.C. § 106.").
54 Answer, supra note 51, at 7-9.

54

N.C. J.L. & TECH.

[VOL. 9: 43

employs actually operates in such a way that YouTube is making
the copies. Technical experts will also need to testify regarding
whether YouTube is publicly performing or publicly displaying
Viacom's works. Technologically speaking, it is possible for
YouTube to argue that it merely establishes the software that
allows individual users to copy, upload, and download videos.
YouTube will argue that its software is similar to Hotmail in that it
simply provides a platform for people to send e-mail to one
another. YouTube, in turn, will argue that it is an Internet service
provider ("ISP"), saying in effect that it merely provides the
technology, whereas it is others, members of the public, who are
directly infringing.
By analogy, e-mail providers take the position that, if
individual e-mail users write defamatory statements, they (i.e., the
e-mail providers) cannot be liable for defamation.-" Similarly,
ISPs claim that bloggers who write defamatory comments should
not render their ISPs liable for defamation." Courts have by and
large accepted these arguments, acknowledging the fact that e-mail
providers and ISPs cannot screen every single piece of information
for defamatory content." Accordingly, the central question is
whether YouTube is technically, factually, and directly infringing
by providing the technology that makes the copying possible.
Counts four through six deal with rather mushy copyright
concepts-inducement of copyright infringement, contributory
infringement, and vicarious infringement-and these allegations
will require sophisticated legal interpretation. Similar arguments
were made about Sony when it came out with its Betamax, which
made it possible for people to make copies of their favorite

ss See Sewali K. Patel, Immunizing Internet Service Providers from Third
Party Internet Defamation Claims: How Far Should Courts Go?, 55 VAND. L.
REv. 647, 673-74 (2002); see also Jay M. Zitter, Annotation, Liability of
Internet Service Providerfor Internet or E-mail Defamation, 84 A.L.R.5th 169
(2000).
56 See Patel, supra, note 55.
5 Cubby, Inc. v. Compuserve, Inc., 776 F. Supp. 135, 138-41 (S.D.N.Y.
1991); Religious Tech. Ctr. v. Netcom On-Line Commc'n Servs., 907 F. Supp.
1361, 1367-69 (N.D. Cal. 1995).
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Is that contributory infringement? Is that
television programs.
vicarious infringement? These are very difficult issues. Thus, this
lawsuit involves difficult questions of fact that need to be resolved
and also some difficult interpretive questions in order to deal with
direct defenses.
On the other hand, YouTube can defend itself indirectly using
any number of affirmative defenses." In its answer, YouTube has
offered no less than a dozen separate, affirmative defenses."o
YouTube argues that it is not liable for copyright infringement due
to: 1) safe harbors under the Digital Millennium Copyright Act
("DMCA"); 2) express and implied licenses; 3) fair use;
4) Viacom's failure to mitigate damages; 5) failure to state a claim
for works not listed on the exhibits in the complaint; 6) YouTube's
innocent intent; 7) Viacom's misuse of copyright; 8) estoppel;
9) waiver; 10) Viacom's unclean hands; 11) laches; and 12) the
fact that YouTube has substantial noninfringing uses.6' Of these
defenses, fair use and the DMCA safe harbors appear to be the
strongest.
B. Fair Use

Copyright infringers often assert that the First Amendment
grants the right to free speech, and therefore the right to "say"
whatever they wish. However, copyright law-by its very
See Sony Corp. of Am. v. Universal City Studios, Inc. 464 U.S. 417 (1984).
451 (8th ed. 2004), defines "affirmative
defense" as:
A defendant's assertion of facts and arguments that, if true, will defeat
the plaintiffs or prosecution's claim, even if all the allegations in the
complaint are true. The defendant bears the burden of proving an
affirmative defense. Examples of affirmative defenses are duress (in a
civil case) and insanity and self-defense (in a criminal case).
For example, self defense is an affirmative defense to battery. "Yeah, I hit him,
but I hit him in self defense." Therefore, an affirmative defense is often an
admission, on the one hand, but at the same time the defendant claims that his
conduct was justified because there was a valid, justifiable excuse, or reason, for
doing it.
60 Answer, supranote 51,
at 10-11.
61 Id.; see also Sean F. Kane, Viacom v. YouTube:
Does the Highly
Publicized Case Deal with the "Metaphysics of Law"? 4 INTERNET L. &
STRATEGY 5, 13 (Apr. 2007)
58
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nature-carves out significant exceptions to the right to freedom of
speech, by cordoning off specific expression that may only be
copied, displayed, or performed by the owner or those to whom the
owner has given permission. Therefore, freedom of speech alone
will rarely excuse copyright infringement. Nevertheless, the
doctrine of fair use presently embodied in § 107 of the Copyright
Act incorporates the spirit of the First Amendment by allowing
certain socially desirable uses of copyrighted materials. The
Copyright Act states:
[T]he fair use of a copyrighted work, including such use by
reproduction in copies or phonorecords or by any other means ... for
purposes such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship, or research,
is not an infringement of copyright. In determining whether the use
made of a work in any particular case is a fair use the factors to be
considered shall include(1) the purpose and character of the use, including whether such use is
of a commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the
copyrighted work.62

Many of the clips that appear on YouTube use only a small
portion of the entire videos. 63 Thus, fair use may be an attractive
argument for YouTube. The purpose and character of the video
clips' use may often be "commentary" or even something akin to
parody, since, by posting a humorous clip in isolation, the users
call attention to the humor that may not have been readily apparent
when the clip existed in its original context. Accordingly, the
purpose and character of YouTube's videos suggest that such a use
is permissible fair use. The nature of the copyrighted works,
however, tends to be entertainment-oriented, a factor that tilts
decidedly toward a finding of infringement. The amount and
substantiality of the portion used in relation to the copyrighted
17 U.S.C. § 107 (2000).
Scott Woolley, Raw and Random, FORBES, Mar. 13, 2006, available at
http://members.forbes.com/global/2006/0313/027_print.html.
62
63
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work as a whole is another important factor.64
Generally,
YouTube's video clips are relatively short, typically a few seconds
or at most a minute or two long;"5 the portion used is very short-a
small percentage of the whole movie or television show.
Therefore, this factor weighs in favor of a finding of fair use.
Lastly, YouTube clips do not appear to serve as substitutes for
Viacom's copyrighted videos, because the clips are often a select
part of the whole, a fact which also suggests a finding of fair use.
C. DMCA Safe Harbors

YouTube's strongest defense was provided by Congress in
1998 in the form of the Digital Millennium Copyright Act
("DMCA").66 The drafters of the DMCA recognized that there was
potential liability for copyright infringement by ISPs, the
individuals and companies who create and host Internet technology
platforms. The drafters' goal was to make sure the ISPs would not
be liable for copyright infringement under most circumstances,
because there is no realistic way they can monitor everything that
users post on the Internet.67 The same was true for those computer
pioneers back in the 1980s who created "computer bulletin
boards."" Even then it was recognized that there was no way
17 U.S.C. § 107(3).
Bambi Francisco, YouTube's "Clip Culture," MARKETWATCH, July 27,
2006, http://www.marketwatch.com/search/?siteid=mktw (search for "Clip
Culture"; follow "Net Sense: YouTube's 'Clip Culture' " hyperlink).
66 Digital Millennium Copyright Act, Pub. L. No.
105-304, 112 Stat. 2860
(1998) (codified as amended in scattered sections of 17, 28, & 35 U.S.C.).
67 Kelly Tickle, Comment, The Vicarious Liability
of Electronic Bulletin
Board Operatorsfor the Copyright Infringement Occurring on Their Bulletin
80 IOWA L. REv. 391, 393-98 (1995).
Boards,
68
Id. at 394-95.
An electronic bulletin board, a type of computer information service,
provides subscribers with access to a variety of information and
services. The services offered by a typical bulletin board include a
public message area, e-mail service, conferencing area, and a file area
with uploading and downloading capabilities. To create a bulletin
board, an operator installs a host program that enables other computers
to communicate with the operator's computer through a modem. To
access a bulletin board, a user needs only a computer, access to a
telephone line, and a modem. First, the user dials the bulletin board's
64
65
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those bulletin board operators could monitor everything posted in
order to guarantee that no defamatory or hate speech was published
online. A number of cases in the 1990s6" addressed whether those
bulletin board providers should be liable for defamation, and the
courts quickly answered "No."" Courts reasoned that bulletin
boards were providing a public forum for other people to exercise
free speech." This was the existing model available to Congress
when it provided in the DMCA that ISPs would not be liable for
copyright infringement.72 Under the DMCA, ISPs are not required
to monitor their sites for copyright infringement, but, in the event
that a copyright owner notifies an ISP of infringing activity, the
ISP is required to remove that allegedly infringing content within a
Thus, Congress put the burden of
reasonable period of time.
policing online copyright infringement on the copyright owners,
making them responsible for searching the Internet and then
notifying the ISP if they find infringing material. The DMCA
protects ISPs from liability as long as they delete infringing
telephone access number, then connects to the operator's main
computer. Once connected, the user may send messages and files to
the bulletin board (uploading) or receive messages and retrieve files
(downloading).
Id. (citations omitted).
69 See, e.g., Loftus E. Becker, Jr., The Liability of Computer Bulletin Board
Operatorsfor Defamation Posted by Others, 22 CONN. L. REv. 203 (1989);
Giorgio Bovenzi, Liabilities of System Operators on the Internet, 11 BERKELEY
TECH. L.J. 93, 146 (1996) (citing Cubby, Inc. v. CompuServe, Inc., 776 F. Supp.
135 (S.D.N.Y. 1991)).
70 See Cubby, 776 F. Supp. at 138-41 (granting CompuServe's motion for
summary judgment because it was unreasonable to require CompuServe to
check all postings for defamatory contents when traditional information centers
such as bookstores were not required to do so); see also Religious Tech. Ctr. v.
Netcom On-Line Commc'n Servs., 907 F. Supp. 1361, 1367-69 (N.D. Cal.
1995) (holding that a bulletin board service was not liable for direct copyright
infringement for a third party's posting because of the "automatic and
indiscriminate" conduct in simply providing a system capable of sending
messages to subscribers).
71 Cubby, 776 F. Supp. at 138-41; Religious Tech. Ctr., 907 F. Supp. at 136769.
72 Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860
(1998) (codified as amended in scattered sections of 17, 28, & 35 U.S.C.).
7 17 U.S.C. § 512(c)(1) (2000).
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material after proper notification."4 This is the DMCA's "safe
harbor." So, as long as the ISP takes the infringing work off the
web when instructed by the copyright owner, the ISP comes within
the safe harbor of the DMCA.
This is exactly what YouTube is arguing that it does."
YouTube claims that when Viacom notifies it that something on
the site infringes one of Viacom's copyrights, YouTube removes
the infringing material.
Interestingly, Viacom's complaint
partially admits that YouTube complies with the requirements of
the safe harbor by removing allegedly infringing videos."
However, the complaint alleges that, although YouTube may take
infringing content down, it fails to do so aggressively or quickly
enough.n Furthermore, according to Viacom, as soon as the
material is taken down, someone else often reposts the same
material within a matter of hours." Thus, Viacom argues that
YouTube fails to comply with the spirit of the DMCA because it
does not remove infringing material in a timely manner; YouTube
is not as aggressive as Viacom thinks it should-be.
Google attorney Glenn Brown stated that YouTube is in the
right, and he has confidence in YouTube's legal position:
"[W]e're proud to continue giving creators a place to post and
discuss their videos, whether it be a family's home video or a
company like the BBC or any of the other big professional media
companies to partner with us to host their content.""
In fact, the BBC and several other large media providers have
reached agreements with YouTube, whereby YouTube has agreed
to be more vigilant about protecting the media providers'
copyrights once they sign on the dotted line and agree to pay a

74

Id. § 512(c)(3) ("Elements of Notification").
Answer, supra note 51, at 10.
Complaint, supra note 2, at 6, 40, 41.
n Id.
78 The same thirty minutes of The Colbert Report or
the same thirty minutes
of The Daily Show, for example.
79 Dawn Chmielewski, Meg James, & Thomas Mulligan, Viacom Files $1Billion Suit Over YouTube, L.A. TIMES, Mar. 14, 2007, at Al.
7
76
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license fee."o This, however, will be discussed in Part IX of this
Article." Another important development relating to YouTube's
DMCA safe harbor defense is a relevant Ninth Circuit Court of
Appeals case, Perfect 10, Inc. v. CCBill, L.L.C. 82 In Perfect 10,
filed just weeks after Viacom, the Ninth Circuit interpreted the
DMCA's safe harbor in a manner that strengthens YouTube's
position. The Ninth Circuit not only reaffirmed the strength of the
protection afforded by the safe harbor, but also reaffirmed that the
onus to police the site's content is on the copyright owner and not
on the Internet service provider."
Despite the Ninth Circuit's ruling, one critic has argued that the
DMCA's safe harbor was not designed to protect websites: "The
DMCA was never meant to protect websites such as YouTube, [as
evidenced by the fact that] lawmakers explicitly left out the term
'website' when crafting the act."84 This argument raises an issue as
to whether there is a meaningful distinction between "Internet
service providers" and "websites." The plain language of the
DMCA, however, appears to contradict this position. Section
512(k)(1) defines "service provider" as follows:
(A) As used in subsection (a), the term "service provider" means an
entity offering the transmission, routing, or providing of connections
for digital online communications, between or among points specified
by a user, of material of the user's choosing, without modification to
the content of the material as sent or received.
(B) As used in this section, other than subsection (a), the term "service
provider" means a provider of online services or network access, or the
operator of facilities therefore, and includes an entity described in
subparagraph (A).s

Thus, the plain meaning of the statute seems to encompass
websites such as YouTube and America Online as an "operator of
Tim Weber, BBC Strikes Google-YouTube Deal, BBC NEWS, Mar.
2, 2007,
http://news.bbc.co.uk/1/hi/business/6411017.stm.
81 See discussion infra
Part IX.
82 481 F.3d 751 (9th Cir.
2007).
83 Id. at 762.
84 Josh Wein, Media Lawyers, Consultants
Question Online Copyright Model,
WASH. INTERNET DAILY (Warren Commc'ns News), Mar. 19, 2007, available at
2007 WLNR 5382336.
85 17 U.S.C. § 512(k)(1) (2000) (emphasis
added).
80
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facilities" for most of the activities enumerated in § 512(k)(1)(A)(B).
VIII. PROSPECTS FOR SUMMARY JUDGMENT

One thing that seems clear is that this case probably will not be
decided on summary judgment. There are so many facts still at
issue-such as how the technology works and whether YouTube's
activity constitutes direct infringement, direct reproduction, direct
public display, or direct public performance-that it is very
unlikely that summary judgment will be appropriate for those three
counts. Other factors that may weigh against a ruling of summary
judgment include tough questions of whether the DMCA applies to
the case and, if so, how. There would also be multifaceted factual
questions involved in deciding whether there has been contributory
infringement, vicarious infringement, or inducement, all of which
make summary judgment an unlikely outcome.
IX. SOME PRACTICAL CONSIDERATIONS

The Viacom case really grew out of failed negotiations. As
previously mentioned, the BBC and CBS reached licensing
agreements with YouTube." YouTube agreed to be more vigilant
about deleting copyright violations when notified, and to be more
proactive about finding violations in return for a fee paid by the
copyright holders." Viacom and YouTube were unable to agree to
similar terms, and as often happens when negotiations break down,
one of the disappointed parties-in this instance, Viacom-sues.
These unsuccessful negotiations lurk in the background of this
lawsuit; sometimes people do not sue for good and just reasons,
but rather because they are mad.
Also, YouTube does proactively try to remove certain types of
content. For example, Viacom's complaint notes that YouTube
quickly removes material containing hate speech and
pornography." Given that YouTube does such a good job of
policing those kinds of objectionable, unwanted activities, the
86

87
88

See EFF, supra note 35.

id.

Complaint, supra note 2.
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obvious question then is why it cannot remove copyright violations
just as expeditiously. YouTube's response may very well be that it
is easier to tell when something is pornography than it is to discern
when something constitutes copyright infringement. A two-minute
clip taken out of a three-hour movie might be fair use depending
upon how it is used, especially in light of the third factor of § 107
of the Copyright Act (i.e., "the amount and substantiality of the
portion used in relation to the copyrighted work as a whole"). On
the other hand, when you see genitalia and certain telltale conduct,
it does not take as much acumen to determine that what you are
viewing is pornography. There is also an issue as to whether
YouTube could police potential infringement by having people
review content or whether filtering technology could adequately
perform this function.89
X. INTEREST ANALYSIS
In close questions of copyright law, it is often useful to
consider the "love triangle" of interests always present and
competing in any copyright case: the interests of the creators
(typically the plaintiffs), the interests of the users (typically the
defendants), and the interests of consumers (i.e., the public at
large). Each one of these entities has a legitimate interest.
Additionally, most materials protected by copyright fall into one of
three categories, and sometimes the categories overlap. Copyrights
tend to protect works of information (e.g., data and information),
works supporting education (e.g., textbooks and how-to books),
and works of art and entertainment (e.g., novels, plays,
photographs, music, and movies). These kinds of materials are
works that society would like to encourage, which is partly why
copyright law exists in the first place. Society encourages people
to produce works that inform, educate, and entertain, because
society as a whole values these pursuits.
Thus, copyright law is like a big social contract. It is an
implied contract between the government and creators, giving
creators the exclusive right to make money from their works for a
certain period of time in exchange for their agreement to share
89 See id. at paras. 40, 42.
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their creation with the public."o At the same time, it is important to
remember that the public domain is a key part of the balance of
copyright law. The public domain is comprised of all the works of
literature, all the movies, and other works that copyright law does
not protect. Ideas, facts, and works whose copyright protection has
expired are in the public domain. The public domain is vital
because the public gets to use and enjoy these works for free,
without having to pay royalties to the copyright owner.9' Thus, the
public can get those things for free, or at least at a reduced price, if
they are no longer protected by copyright law. For example, a
literary work in the public domain can be made available to the
public at a substantially reduced cost because the publisher does
not have to compensate the copyright owner. The publisher's only
costs come from production, storage, transportation, and
distribution.
Hence, the Constitution's allowance for copyright protection
fashions an incentive to create. From a plaintiffs perspective, we
must ask whether a court's ruling will make it more or less likely
that creators are going to want to create. Is the ruling going to
encourage potential authors by providing an incentive to create,
which society views as a positive, or is it going to reduce the
likelihood that someone is going to write a novel, make a movie,
compose a symphony, or write a screenplay? Similarly, from an
author's perspective, we must ask whether a court's ruling is going
to increase or reduce the costs for the creators.
Defendants, on the other hand, typically those who are using
another's work in some way, ask whether a court's ruling is going
to harm freedom of expression. The public places a high value on
freedom of expression because it strengthens and enhances social
and political discourse. The freedom to make use of the works of
others benefits society because it allows individuals to stand up
and protest or express unpopular views. Generally speaking, using
pieces of someone else's work as part of a documentary, or to

90 See U.S.

CONST. art. I, § 8, cl. 8.
9' Typically the public still has to pay a publisher the costs of production and
distribution so that the publisher can make a profit. Thus, public domain works
are not completely "free" but rather available at a reduced cost since the
publisher does not have to pay royalties to the author.
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make a parody, for example, should be encouraged. American
society has deemed allowing these types of uses to be important.
Defendants, typically users of copyrighted material, will argue
that court rulings should not stifle the expansion and acceptance of
new technology; all the exciting and different ways that inventors
have provided us to be able to copy and reproduce works. The
public-especially the younger generation--quickly falls in love
with technology that allows them to access information and
entertainment easily, quickly, and cheaply92 (witness the iPod
craze93). People tend to believe that they are entitled to use
cutting-edge technology to gather and enjoy works for free.
Anyone over the age of fifty can remember a time when the public
was frightened to photocopy a page from a book. Today a mouseclick can copy and deliver nearly any media (e.g., audio, video,
text) to our laptops in the blink of an eye. No more standing in line
at the copy center and arguing with the attendant. It's there, it's
easy, and it's free. As Steve Johnson, Chicago Tribune columnist
and Internet critic, writes, he wants all these things, and he wants
to be able to have them for free.94
Therefore, laws do not have to stifle technology and markets
just to facilitate paying people who are, in some ways, merely
greedy property owners. It is, in fact, the consumers who want to
use copyrighted works for little or no cost with the aid of
technology. Consumers support the arguments that are being made
by the defendants, typically, because they want cheap and easy
access to information, education, and entertainment. As Walter
Mossberg of the Wall Street Journalremarked:
Most honest people wouldn't consider it piracy to buy a CD, copy it to
a computer and e-mail one of the song files to a spouse or a friend. But
the record industry, backed by the laws it essentially wrote, does. Most
honest people wouldn't think that uploading to YouTube a two-minute
See, e.g., James Walsh, Young and Connected, STAR TRIB. (Minneapolis-St.
Paul), July 28, 2005, at lA.
93 See, e.g., May Wong, The Apple of Consumers' Eyes: Immensely Popular
iPodHas Given Computer Company a Jolt ofMomentum, CHI. SuN-TIMES, Dec.
25, 2005, at A44.
94 Steve Johnson, Another Brick in the Copyright Wall, CHI. TRIB., Mar. 16,
2007, at Cl.
92
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TV clip, which they paid their cable company to receive, is piracy. But
Viacom, backed by the laws its industry essentially wrote, is
demanding that Google remove all such clips.9 5

But the public, in addition to wanting to gorge itself on fast and
cheap access, also recognizes a need for the system to work. If
creators lack a financial incentive to create, it is the public at large
that will suffer the injury of having fewer works to enjoy and learn
from. Thus, the public has a genuine interest in seeing that
creators receive a fair reward for their efforts. In order to achieve
that goal of promoting information, education, and entertainment,
it is necessary to prevent some people from being unjustly enriched
by free-riding off the labor and investment of others. We generally
dislike the thought that people are able to profit at someone else's
expense in instances where they are not entitled to the work. For
example, when a number of homeowners live on a private dirt road
and decide to pave the road, there is not much incentive for the
people at the beginning of the road to want to contribute to the
cost, because the people at the end of the road will pay for that
portion anyway. In a parallel situation, both the plaintiff, Viacom,
and the public have an interest in seeing that YouTube does not
simply get a free-ride from Viacom's efforts. Allowing unjust
enrichment gained through free-riding would be bad public policy
because it would decrease the incentive for creators to create and
would therefore decrease the amount and perhaps the quality of
works available for the public. Turning back to the case at hand,
what will be the outcome if this case is fully litigated? There are a
lot of facts, policies, values, interests, and precedents that will have
to be considered and evaluated. The judge and the jury will be
stretched to the limit.
XI. CONCLUSION

The media was quick to forecast the outcome in the pending
litigation. One industry expert remarked, "[t]he basis for this suit
is hard to understand as to why Viacom thinks it will succeed. The
fair-use concept covers much of what's up there on YouTube.
9 Walter S. Mossburg, Congress Must Make Clear Copyright Laws To
Protect Consumers, WALL ST. J., Mar. 22, 2007, at 81.
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Viacom really doesn't have a solid legal leg. Google is in pretty
good legal shape."96 Corynne McSherry, staff attorney for
Electronic Frontier Foundation, opined:
The outcome of a case about innovative uses of technology is rarely
certain, but Google and YouTube have a strong argument that the
DMCA safe harbors protect them from liability. What is clear is that
any ruling in this case will have profound implications for many
businesses, like Yahoo, eBay, Facebook and so on, that host content on
behalf of users.

Randy Lipsitz, a partner in a New York law firm who specializes
in intellectual property, had the following observation: "It appears
this early stage from a purely legal point of view, especially given
the Supreme Court's recent views as expressed in the MGM v.
Grokster decision from 2005, that Viacom has the better case to
prove some form of copyright infringement."98
Some commentators think that it is an easy case for YouTube;
others think it is an easy case for Viacom. If the case is actually
litigated-which is a big if-it may never come to judgment,
because, as some have argued," this is just brinksmanship and
Viacom sued only as a negotiation tactic to provide leverage for
settlement. As previously noted, there are problems with the
factual issues in counts one through three, claiming copying,
public display, and public performance. It is questionable whether
YouTube's technology actually performs those tasks. There are
also real problems with interpretations on the legal side of counts
four through six. Is there inducement? Is there contributory
infringement? Is there vicarious liability? Given the complex
nature of the factual and legal issues presented by Viacom's
See Whitney, supra note 4, at 4 (quoting Ed Black, President of the
Computer & Communications Industry Association).
97
Id. (quoting Corynne McSherry).
98 Id. (quoting Randy Lipsitz, Partner at Kramer
Levin (citing MGM Studios,
Inc. v. Grokster, Ltd., 545 U.S. 913 (2005))).
99 See Ellen Lee & Verne Kopytoff, Viacom vs. Google-A $1 Billon Test:
Legal Showdown over Copyright Protection Figures To Shape the Future of
DigitalMedia, S.F. CHRON., Mar. 14, 2007, at Al; Catherine Holahan, Viacom's
Suit Won't Snuff Out YouTube, Bus. WK., Mar. 14, 2007, available at
http://www.businessweek.com/technology/content/mar2007/tc200703 14
72971 1.htm; Mossberg, supra note 95.
96
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complaint, it seems most likely that the outcome of the case will
center on the court's interpretation of the DCMA as to whether a
website such as YouTube comes within the safe harbors designed
for ISPs. In its complaint, Viacom asserts that YouTube needs to
do more to prevent infringement,"oo arguing that, since YouTube
already polices for pornography and hate speech, it should also be
policing for copyright infringement as well."o' However, the
DCMA does not require those types of preventative measures.
When Congress created the Act in 1998, it put the onus on the
copyright owner-not on the ISP.
One instructive way of thinking about this problem is to
consider which party is in a better position to guard against the
harm at the lowest cost. Is Viacom, the copyright owner, in a
better position to prevent copyright infringement, or YouTube, as
the ISP? In many respects the answer to this question may be that
YouTube can more easily and cheaply stop copyright infringement
on its own website than Viacom, or any other copyright owner,
whose works are copied onto YouTube. YouTube is the entity that
is sitting at the controls. On the other hand, the DMCA puts that
burden on the copyright owner, not on the ISP.' The outcome
may boil down to a classic case of judicial deference to the
legislative branch. Should the courts not defer to Congress on this
issue as to where it wants to place the burden? This seems to be a
perfect circumstance for having judicial deference or discretion. If
the court holds that the DMCA applies in this case, YouTube
should be protected by the safe harbor provision. It is the
copyright owner who is required to provide notice and ask that the
infringing content be removed; it is not the ISP's job to police the
massive amounts of information that users place on its servers.

too Complaint, supra note 2, at 14.
101

Id

See 17 U.S.C. § 512 (2000). This is the provision that limits liability for
ISPs. In particular, § 512(c)(3) describes the burden on copyright holders of
notifying ISPs of infringing material on their sites.
102
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